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SUMMARY.
This regulation implements procedures for the administration of military justice in the 1st Armored Division area court-martial jurisdiction.  It also establishes and explains procedures for administration of criminal and civil matters involving German law and German authorities, and the administration of general officer memorandums of reprimand for incidents involving drunk driving.

APPLICABILITY.  This regulation applies to commanders, judge advocates, and U.S. Army personnel under the area court-martial jurisdiction of the Commander, 1st Armored Division, as defined by USAREUR Regulation 27-10.  The failure of any individual to adhere to the provisions of this regulation will not confer any benefit on any person accused of an offense.

SUPPLEMENTATION.  Subordinate commanders may not issue supplements to this regulation unless first coordinated through the Staff Judge Advocate and approved by the Commander, 1st Armored Division.

INTERIM CHANGES.  Interim changes to this regulation are not official unless authenticated by the Adjutant, 1st Armored Division.

SUGGESTED IMPROVEMENTS.  Users should send comments and suggestions to HQ, 1st Armored Division, ATTN:  AETV-THH-MJ.
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CHAPTER 1

BASIC POLICIES AND PROCEDURES FOR THE ADMINISTRATION 

OF MILITARY JUSTICE

1-1.     POLICY.  It is the policy of this command that disciplinary action be taken at the lowest level commensurate with the maintenance of discipline, the accomplishment of the mission, the needs of society and the accused, and the ends of justice.

1-2.     PROCEDURES.  Notwithstanding this regulation, commanders must never hesitate to call their trial counsel when questions arise in the administration of military justice.  This regulation is designed to meet the special needs of the 1st Armored Division area court-martial jurisdiction.  Provisions of the Uniform Code of Military Justice (UCMJ); Manual for Courts-Martial, United States (MCM); AR 27-10, Legal Services Military Justice; V Corps Supplement 1 to USAREUR Reg. 27-10, Legal Services: Military Justice; and this regulation govern procedures for administering military justice in the 1st Armored Division area court-martial jurisdiction. 

1-3.     SIGNATURES.  Virtually all military justice actions require personal action and signature by the commander.  In all cases, the person signing a document must have the authority to sign in his or her own capacity.  A signature "For" over another person's signature block is normally not acceptable on legal documents.  Acting commanders must sign as such and they must attach a copy of their assumption of command orders before forwarding the documents.  Absent unusual or compelling circumstances, an acting commander should not hold a legal action.

1-4.
DELEGATIONS OF AUTHORITY.  The following delegations of signature authority apply.


a.  The authority to determine transfer eligibility of post-trial prisoners under provisions of AR 190-47 and USAREUR Reg. 190-47 is delegated to the Staff Judge Advocate, or in his or her absence, the Deputy Staff Judge Advocate.     


b.  The authority to approve the payment of transportation expenses and allowances of civilian witnesses appearing at Article 32 UCMJ investigations and courts-martial is delegated to the Staff Judge Advocate and the Deputy Staff Judge Advocate.


c. The Deputy Staff Judge Advocate, the Chief, Military Justice, and the Legal Administrator are appointed the additional duty of Assistant Adjutant, Headquarters, 1st Armored Division.  These officers are authorized to authenticate all correspondence pertaining to military justice including, but not limited to:  referral of court-martial charges, disposition of court-martial charges, and court-martial orders.  The Chief Legal Noncommissioned Officer is appointed the additional duty of Assistant Adjutant, Headquarters, 1st Armored Division.  This noncommissioned officer is authorized to authenticate all correspondence pertaining to military justice, including, but not limited to:  referral of court-martial charges, disposition of court-martial charges, and court-martial orders.


d.  The authority to approve the pre-trial confinement of Army personnel is delegated to the Staff Judge Advocate.


e.  The authority to approve defense-requested delays for good cause shown for up to 20 days pursuant to R.C.M. 1105 and 1106 is delegated to the Staff Judge Advocate, the Deputy Staff Judge Advocate, and the Chief, Military Justice.  The authority to disapprove requested delays is not delegated. 

1-5. UNLAWFUL COMMAND INFLUENCE.

a.  No convening authority or commander may censure, reprimand, or admonish a court-martial or other military tribunal or any member, military judge, or counsel, with respect to the findings or sentence adjudged by the court-martial or tribunal, or with respect to any other exercise of the functions of the court-martial or tribunal or such persons in the conduct of the proceedings.

b.  No person subject to the UCMJ may attempt to coerce or, by an unauthorized means, influence the action of a court-martial or any other military tribunal or any member thereof, in reaching the findings or sentence in any case or the action of any convening, approving, or reviewing authority with respect to such authority’s judicial acts.

c.  Military justice helps commanders maintain good order and discipline in their units.  Although commanders may pursue a broad array of administrative, nonjudicial, and judicial actions against soldiers under their command who violate the UCMJ, they must use this power in strict compliance with applicable law and regulation.  Statements and actions of staff members and subordinate leaders may be imputed to the commander and constitute unlawful command influence.  To avoid even the appearance of unlawful command influence, all soldiers will comply with the following guidelines:

(1) Commanders will not tell subordinates to dispose of a case in a certain way;

          (2)  Commanders will not have an inflexible policy on disposition of a case or amount of punishment;

          (3)  No one will pressure or attempt to pressure the military judge, summary court martial officer, or the court members to arrive at a particular decision;

          (4)  Witnesses will not be intimidated, criticized, or in any way discouraged from testifying;

          (5)  Commanders and subordinate leaders will never allow a soldier to be arrested, ridiculed, or berated for UCMJ violations in any formation;

          (6)  The military court or commander during an Article 15, UCMJ proceeding, decides punishment, a soldier may not be punished before trial or before proper completion of an Article 15, UCMJ proceeding; and

          (7)  All personnel will immediately raise incidents of possible unlawful command influence with the Staff Judge Advocate.
CHAPTER 2

JURISDICTION OF CONVENING AUTHORITIES AND

SUPERVISION OF MILITARY JUSTICE

2-1     JURISDICTION TO CONVENE COURTS-MARTIAL.


a.  Within the area court-martial jurisdiction of the Commander, 1st Armored Division, the authority to convene a general court-martial (GCM) or a special court-martial empowered to adjudge a bad-conduct discharge (BCD-SPCM) is held exclusively by the Commander, 1st Armored Division, as the General Court-Martial Convening Authority (GCMCA).  1st Armored Division Regulation 27-10-1 specifies special and summary court-martial convening authorities (SPCMCA and SCMCA).  It also lists the units within each jurisdiction and designates the servicing Office of the Staff Judge Advocate (OSJA) legal centers.


b.  A subordinate convening authority within the 1st Armored Division area jurisdiction will not assume jurisdiction over a case from another jurisdiction, or request that another convening authority assume jurisdiction over a case within the subordinate convening authority's jurisdiction, without approval of the GCMCA.

2-2.     SUPERVISION OF MILITARY JUSTICE.  The Staff Judge Advocate has staff supervisory responsibility for the administration of military justice and other legal matters within the area jurisdiction of the Commander, 1st Armored Division.  The Staff Judge Advocate will exercise assignment authority, operational control, training responsibility, and technical supervision over all Judge Advocate General Corps (JAGC) personnel, officer and enlisted, located within the area court-martial jurisdiction of the 1st Armored Division.  Battalion and brigade MTOE legal specialists are consolidated at OSJA legal centers to facilitate accomplishment of the legal mission.  Court reporters will be exempt from all recurring nonlegal duties (i.e., CQ, SDNCO, SOG), but may be used for one-time taskings, such as qualification ranges, changes of command, or similar details.

2-3. OSJA BRANCH OFFICES.  The main OSJA is located in Wiesbaden, and the

legal centers are located at Baumholder, Friedberg, and Giessen.  Each office provides basic legal services at their respective locations.  Additionally, the Wiesbaden office also services units in the Wackernheim and Dexheim areas.  Administrative and logistical support, to include adequate office space, transportation, and a self-service supply account are provided by the servicing Base Support Battalion, and in Wiesbaden by the Headquarters Commandant and the 221st Base Support Battalion (BSB); in

Friedberg by the Commander, 1st Brigade and the 284th BSB; in Giessen by the DIVENG and the 284th BSB, and in Baumholder by the Commander, DIVARTY and the 222d BSB.

CHAPTER 3

SELECTION OF MEMBERS FOR COURTS-MARTIAL

3-1.     GENERAL COURTS-MARTIAL AND BAD-CONDUCT DISCHARGE SPECIAL COURTS- MARTIAL.  The Commander, 1st Armored Division, as the GCMCA, personally selects court members for GCM and BCD-SPCM.  Selections are generally made from lists of nominees submitted by the SPCMCAs within the 1st Armored Division area jurisdiction.  Nominees should be best qualified for court duty by reason of age, education, training, experience, length of service, and judicial temperament.  Nominees will not be within nine months of DEROS or ETS at the time they are nominated.  Unless they are excused, personnel will usually serve as court members with priority over all other duties and commitments for at least six months from the effective date of appointment.  All travel expenses of court-martial panel members are the responsibility of that individual's unit, not the OSJA.

3-2.     PROCEDURES TO REQUEST EXCUSAL FROM COURTS-MARTIAL DUTY.

Panel members desiring excusal must request excusal from the Commander, 1st Armored Division, who personally reviews each request for excusal from court-martial duty.  All requests must indicate the inclusive dates and the specific reasons for excusal, including the panel member's role in the training exercise or TDY, if applicable.  Individual requests for excusal should be forwarded at least two weeks prior to the requested excusal date to the Commander, 1st Armored Division, ATTN: AETV-THH-MJ, APO AE 09252.  Excusal forms are also available at the servicing legal center.  Use of fax to forward the request is encouraged.  Emergency requests for excusals will be called in directly to the Chief, Military Justice.  The Commander, 1st Armored Division has delegated to the SJA the authority to excuse up to 1/3 of the total number of members detailed to a court-martial, before the court-martial is assembled.

3-3.     SPECIAL COURTS-MARTIAL.
SPCMCAs must personally select court members for Special Courts-Martial they convene.  The qualifications and availability of court members are the same as set forth above for GCM and BCD-SPCM members.  SPCMCAs may excuse members from panels they select.  SPCMCAs can seek assistance concerning the proper procedures to follow in selecting panel members and preparing convening orders by contacting the OIC of the servicing legal center or the Chief, Military Justice, OSJA.

CHAPTER 4

PROCEDURES FOR COURTS-MARTIAL

SECTION I - CHARGES

4-1.     INITIATION OF CHARGES.  Any soldier subject to the UCMJ may prefer charges when that person has personal knowledge of or has investigated matters which constitute an offense(s) under the UCMJ or Law of War.  The accuser must state that the charge(s) and specification(s) are true to the best of that person's knowledge and belief.  The accuser's belief may be based upon the reports of others.  Ordinarily, allegations are brought to the attention of the accused's immediate commander, who prefers the charge(s) based on an investigation into the substance of the offense.  The commander should seek the advice of the trial counsel from the servicing legal center in investigating, preparing, and preferring charges.  Commanders will notify their trial counsel immediately after charges have been preferred against a soldier.  Trial counsel will fax or hand carry a copy of all charges to the SJA within 24 hours after charges have been preferred against a soldier.

SECTION II - FORWARDING OF CHARGES

4-2.     COMMANDERS' RESPONSIBILITIES.  The immediate commander will forward, by memorandum of transmittal (Figure A-1), the charges and allied papers to the next superior commander in the jurisdictional justice chain.  In cases where additional charges are preferred, commanders must follow the transmittal memorandum format (Figure A-2).  Each intermediate commander will review the case file and will either return the charges for disposition, dismiss the charges, dispose of the charges at his or her level, or forward the charges and allied papers to the next superior commander by memorandum.  The memoranda will contain recommendations as to the disposition of the charges (Figures A-3 and A-4).  The servicing trial counsel will provide assistance in preparing transmittal memoranda.  Superior commanders will not unlawfully influence subordinate commanders in disposing of charges or making recommendations as to the disposition of charges.  However, superior commanders may require charges be forwarded to them for disposition.  The following documents will be also be forwarded:


a.  Charge Sheet (DD Form 458);


b.  Copies of all statements, documents, reports, and memos to support charges;

c.  Reproduced true and correct copies of the accused's DA Forms 2A/2-1 and DA Forms 2627(s), if any, reflecting prior Article 15 punishment.  These documents will be authenticated by the custodian of the accused's records (Figure A-5);


d.  Personal Data Sheet of Accused (Figure A-6); and

e. Chain of Command Evaluation (Figure A-7).

4-3.     RECEIPT BY THE SUMMARY COURT-MARTIAL CONVENING AUTHORITY.  Once the SCMCA receives the charges from the immediate commander, the SCMCA or his representative (usually the battalion adjutant) will complete section 13 of the charge sheet (DD Form 458).  The office must enter the hour and date the charges are received, the designation of the SCMCA's command and the name, grade and official capacity of the officer completing this section.  The officer will then sign section 13 of the charge sheet.  This action stops the statute of limitations and preserves the right to continue a prosecution should the accused voluntarily absent him/herself and not be available for a subsequent court-martial.  In cases where the accused is dropped from the rolls, use the format at Figure A-8 to properly grant a delay in the processing of a case.

4-4.     RECEIPT BY THE SPECIAL COURT-MARTIAL CONVENING AUTHORITY.

If an alleged offense(s) appears serious enough to merit consideration for trial by SPCM, BCD-SPCM, or GCM, the SCMCA will forward by memorandum the charges and allied papers to the SPCMCA.  The SCMCA will use the transmittal format in Figure A-3, and recommend what disposition the SCMCA believes is appropriate.

4-5.     APPOINTMENT OF ART. 32 INVESTIGATING OFFICERS.

If an alleged offense appears serious enough to merit consideration for trial by GCM, the SPCMCA will immediately appoint an experienced commissioned officer (normally a field grade officer) to make a thorough and impartial investigation of the charges in accordance with the provisions of Article 32, UCMJ, and Rule for Courts-Martial (R.C.M.) 405, MCM.  The servicing legal center's Courts and Boards personnel will prepare the appointment letter and furnish the Article 32 Investigating Officer (Art. 32 IO) a copy of R.C.M. 405, DA PAM 27-17 Procedural Guide for Article 32(b) Investigating Officer, and a copy of the 1st Armored Division Art. 32 IO's Guide.

4-6. DUTIES OF ART. 32 INVESTIGATING OFFICERS.  Duty as an Art. 32 IO takes

 precedence over all other duties.  Article 32 IOs should be relieved of all other duties that may interfere with prompt completion of the investigation.  The Article 32 IO will contact the servicing legal center for an appointment with a designated attorney advisor within 24 hours after notice of appointment.  The Art. 32 IO must understand, 

among other things, the requirements and authority for granting delays, approving and disapproving witness requests, and ruling on objections.  Time is of the essence--the investigation should be scheduled within seven days after appointment of the Art. 32 IO by the SPCMCA, and the report of investigation must be completed and submitted within seven days after the investigation (excluding defense delay).  The Art. 32 IO may request an extension to this seven-day period in writing from the SPCMCA prior to the delay occurring.  The Art. 32 IO may not approve delay requests.  Only the commander who appointed the Art. 32 IO (usually the SPCMCA) is authorized to approve delays.  The report of investigation should be as simple and concise as possible.  The report will include a complete chronology of the investigation and a specific explanation of all delays encountered.  A legal specialist will prepare the summarized, nonverbatim record; this duty will take precedence over all nonlegal duties.

4-7.     ACTION BY THE SPECIAL COURT-MARTIAL CONVENING AUTHORITY.
If the SPCMCA believes the offense(s) are serious enough to merit consideration for trial by BCD-SPCM or GCM, the SPCMCA will forward the Art. 32 report, if any, along with his/her recommended disposition (Figure A-4) to the GCMCA.

4-8.     PROCESSING TIME REQUIREMENTS.  Expeditious processing of court-martial charges is required in every case.  Delay in processing charges is detrimental to all parties to the military justice system.  Appendix B outlines the incremental standards for pre-trial and post-trial processing of charges throughout the 1st Armored Division area court-martial jurisdiction.  Failure to meet any of these processing guidelines does not establish any right of relief for the accused.  The following are broader guidelines.


a.  Pre-Trial Processing.



(1)  On receipt of information that a member of his or her command is accused or suspected of committing an offense triable by court-martial, the commander will immediately initiate a preliminary inquiry IAW R.C.M. 303.  A commander may use evidence developed in law enforcement investigations for the inquiry but should not wait until completion of the investigation to prefer and forward court-martial charges when preferral and forwarding of charges is otherwise appropriate.  Preferral and forwarding of court-martial charges will not be delayed pending completion of laboratory reports, except in unusual cases.



(2)  Once preferred, court-martial charges should be processed expeditiously from the unit commander through or to the SCMCA or SPCMCA, as appropriate.  Avoid unnecessary staffing or routing of court-martial charges.  Trial counsel and legal specialists are accountable for the prompt processing of charges and should have direct access to CAs on military justice matters.

(3) Pre-trial processing periods will be computed in calendar days

beginning on the date the accused is restrained (restricted or placed in pre-trial confinement) or charges are preferred, whichever is earlier, and ending on the date that the sentence is adjudged or an acquittal is announced.  Using the computation set out above and deducting authorized delays, the following pre-trial processing guidelines are established for 1st Armored Division CAs.



(a)  GCM – 65 days.



(b)  BCD SPCM – 40 days.



(c)   SPCM – 30 days.



(d)  SCM – 15 days.


b.  Post-Trial Processing.



(1)  Priority for transcribing records of trial, verbatim and summarized, usually runs from the oldest to most recent.  However, very brief records of trial resulting from guilty pleas or acquittals should be transcribed first.



(2)  Post-trial processing periods are computed in calendar days, beginning on the date the sentence is adjudged or acquittal is announced and ending on the date final action is taken.  The record of trial is either forwarded to the Office of The Judge Advocate General, Department of the Army, for review or is received by the servicing SJA office for review.  Using the computation described above and deducting authorized delays, the following post-trial processing guidelines are established for 1st Armored Division cases:



(a)  GCM – 60 days.



(b)  BCD SPCM – 60 days.



(c)  SPCM – 20 days.



(d)  SCM – 15 days.  

4-9.     ACCOUNTING FOR DEFENSE-REQUESTED DELAYS.  Rule for Courts- Martial 707(c) governs accounting for delays.  All SCMCAs and SPCMCAs must act on all requests for delay submitted by the accused or his/her defense counsel when the charges are at their level for disposition.  All requests for delay must be approved or disapproved in writing.  Offers by an accused to plead guilty should normally be accompanied by a defense request for delay to allow for processing of the offer to the appropriate convening authority.

SECTION III - OTHER CONSIDERATIONS IN CASE PROCESSING

4-10.    FLAGGING OF THE ACCUSED.  As soon as an investigation of suspected criminal conduct is initiated, unit commanders will initiate “flagging” action as prescribed by AR 600-8-2.

4-11.    ADMINISTRATIVE HOLD ON WITNESSES AND ACCUSED.  Commanders who know their soldiers are to be witnesses at a court-martial will ensure these soldiers do not depart on leave or TDY without notifying and obtaining the concurrence of the trial counsel responsible for the case.  Soldiers expected to be witnesses at a court-martial will PCS or ETS as scheduled.  If a witness's presence is deemed essential for the trial, then the Army must return the witness to USAREUR in a TDY status.  Pursuant to AR 614-30, para. 6-1, soldiers being investigated or pending trial by military or foreign authorities may have their foreign tour extended.  Contact servicing trial counsel when this situation exists.

4-12.    RETENTION OF ACCUSED BEYOND EXPIRATION OF TERM OF SERVICE.
A soldier may be retained beyond Expiration of Term of Service (ETS) when a criminal investigation has been initiated with a view toward trial by court-martial or charges have been preferred.  If charges have not been preferred; however, the soldier cannot be retained more than 30 days beyond his/her ETS without the personal approval of the Commander, 1st Armored Division (AR 635-200, para. 1-22).  In such cases, applications for retention beyond ETS should be forwarded through the military justice chain to Commander, 1st Armored Division, ATTN:  AETV-THH-MJ, APO AE 09252.

4-13.    PSYCHIATRIC EVALUATIONS/SANITY BOARDS.
 Under R.C.M. 706, commanders, investigating officers, and counsel are required to inform the appropriate authority whenever they believe an accused lacks either the capacity to stand trial or mental responsibility for any offense charged.  Within the area court-martial jurisdiction of the Commander, 1st Armored Division, this information will be reported promptly to the Chief, Military Justice, OSJA.  Prior to the referral of charges, the convening authority may direct an examination into the accused's mental condition.  After referral of charges, the military judge may direct an examination.

4-14. ATTENDANCE OF WITNESSES AND THE ACCUSED AT TRIAL.  An OSJA
representative will notify each witness’s commander (for military personnel) or supervisor (for civilian employees) of the time and place of the trial.  The commanders or supervisors will ensure all witnesses under their control are present at the designated time and place and are in the proper uniform.  The accused's immediate commander will have the accused at the place of trial at least one hour before the scheduled start time, dressed in a clean, neat and complete Class A uniform with all authorized insignia, badges, and decorations.  If the accused is in pre-trial confinement, the commander will provide necessary transportation and guards to 

escort the accused to the place of trial.  The accused may be picked up the day before court-martial and kept overnight in the local detention cell.  Commanders who desire to exercise this option are responsible for ensuring compliance with the local rules regarding detention cell use.  Commanders are responsible for providing guards while the accused is in the detention cell, during trial, and after trial if the accused is to be transported to a confinement facility.

4-15.    GRANTS OF IMMUNITY AND PRE-TRIAL AGREEMENTS.  Only the Commander, 1st Armored Division, can grant immunity to soldiers.  No subordinate commander shall take any action to effect a grant of immunity.  All requests for immunity must be coordinated by trial counsel with the Chief, Military Justice and the SJA. 

4-16.    REQUESTING FUNDS FOR PAYMENT OF WITNESS.  The trial counsel is responsible for the attendance and payment of witnesses.  The trial counsel must coordinate with the Chief, Administrative Section, OSJA, at the earliest possible date to obtain funding for the payment of any witnesses.


a.  Guidance and instructions for the payment of witnesses can be found in AR 27-10, Chapter 18, USAREUR Regulation 27-10 (para. 15 and Appendices F and G), and DFAS-IN Regulation 37-1.


b.  Trial counsel will submit a separate request for Fund Certificate Authorization (FCA) to the OSJA Administrative Section for each military and U.S. civilian witness.  (Sample Format Figure A-10).


c.  International Affairs personnel will submit a separate request for FCA to the Administrative Section for each local national witness and will ensure that witnesses are paid by preparing SFs 1156 and 1157.  International Affairs personnel will prepare and submit SFs 1156 and 1157 on local national witnesses to the disbursing finance office.   


d.  A separate FCA must be requested for the payment of all expert witnesses, interpreters, and translators.  For local national expert witnesses, interpreters, and translators, International Affairs personnel will prepare and submit SFs 1156 and 1157 to the disbursing finance office.

e.  The Courts and Boards section will maintain a witness payment log for each court-martial, will contact the disbursing finance office on a monthly basis to determine when the witnesses have been paid, and coordinate with International Affairs personnel on the status of local national payments.  

f.  Requests for stateside civilian witnesses require a great deal of coordination.  In addition to the request for an FCA, the trial counsel must submit a request for invitational travel orders to the Clerk of Court, U.S. Army Judiciary.  See AR 27-10, paragraph 8-21; USAREUR Reg. 27-10, para. 14e.  The Clerk of Court requires 14 days advance notice to arrange for passports and travel tickets.  Witness fund account reconciliation is a top priority.  The trial counsel will provide all civilian witnesses from the United States a copy of the information sheet at Figure A-12.  Trial counsel must ensure that witnesses are paid, and that a copy of the payment voucher issued by the disbursing finance office is provided to the OSJA Administrative Division for reconciliation of the witness fund accounts.  Failure to reconcile the accounts prevents the release of excess obligated funds, which significantly decreases the OSJA witness fund account balance and limits OSJA financial resources in future courts-martial.

CHAPTER 5

PRE-TRIAL RESTRAINT AND POST-TRIAL CONFINEMENT

SECTION I - PRE-TRIAL RESTRAINT (INCLUDING CONFINEMENT)

5-1.     POLICY ON PRE-TRIAL RESTRAINT.  Pre-trial restraint is moral or physical restraint on a person's liberty which is imposed before and during disposition of charges.  Pre-trial restraint may consist of conditions on liberty, restriction, arrest or confinement and is authorized under R.C.M. 304.  Commanders will discuss any proposed pre-trial restraint on a soldier's liberty with their trial counsel prior to imposition, or as soon as possible after imposition if prior discussions are not possible.  

5-2.     POLICY ON PRE-TRIAL CONFINEMENT.  Pre-trial confinement consumes an inordinate amount of manpower and should be resorted to only when absolutely essential.  As a general rule, an accused should continue to perform normal duties within his or her organization while awaiting trial.  Pre-trial confinement should be used only when lesser forms of restraint are inadequate and it is necessary to ensure the presence of the accused at trial or to prevent foreseeable serious misconduct, including any efforts at obstructing justice.  USAREUR Regulation 27-10 requires the GCMCA or his designee approve pre-trial confinement of soldiers.  Within the 1st Armored Division, the SJA is the GCMCA's designee for approval of pre-trial confinement.  Only the SJA or the GCMCA can approve pre-trial confinement.
5-3.     CIRCUMSTANCES WHERE PRE-TRIAL CONFINEMENT IS NOT APPROPRIATE.

Pre-trial confinement should not be used:


a.  For an offense normally tried by a summary court-martial; or


b.  For the sole purpose of ensuring the accused's presence for administrative separation under AR 635-200.

5-4.     CIRCUMSTANCES WHERE PRE-TRIAL CONFINEMENT IS APPROPRIATE.

a.  The military justice system does not provide anything similar to the bail system common in civilian courts.  Therefore, pre-trial confinement is used in limited circumstances when the normal military command system is inadequate to either ensure the accused’s presence at judicial proceedings or to prevent the accused from engaging in further serious misconduct.  The legality of pre-trial confinement depends on the following factors:

(1)  Probable cause to believe the accused has committed an offense triable by court-martial;



(2)  Confinement is necessary because it is foreseeable that:

(a) The accused will not appear at trial, pre-trial hearing, or 

investigation; or




(b)  The accused will engage in further serious criminal conduct and
(c)  less severe forms of restraint are or were inadequate. 
b.  The seriousness of the charged offense(s) is not sufficient, by itself, to serve as a basis for pre-trial confinement, but may be a major consideration in determining whether the soldier to be confined will be present for trial or engage in further serious criminal misconduct.  The confining authority should consider whether the authorized maximum punishment which the soldier could receive, in the event of conviction, is such that the soldier would leave and not be present despite the soldier’s religious beliefs, family ties, or financial interests, and other factors which suggest that the soldier would not flee.  After considering all relevant information, the confining authority must decide whether to order confinement or not.


c.  Pre-trial confinement may also occur when an accused has been apprehended by foreign authorities for an offense for which the U.S. Army and the foreign government share concurrent jurisdiction, the foreign court has ordered pre-trial confinement, and the foreign government has not yet waived its right to recall jurisdiction over the case.  Under provisions of the Supplementary Agreement with Germany to the NATO Status of Forces Agreement (SOFA), custody of the soldier to be confined may be given over to the U.S. Army.  In such cases, confinement may be considered pre-trial confinement on foreign charges and special procedures apply (AR 27-10, paras 17-1 through 17- 4 and USAREUR Reg. 27-10, para. 10(d)).  Commanders who have a soldier confined or held by foreign authorities should contact their servicing legal center as soon as possible for assistance.

5-5.     PROCEDURES FOR  PRE-TRIAL CONFINEMENT.


a.  When the accused's immediate commander believes pre-trial confinement is warranted, the following steps will be taken.



(1)  Coordinate with the SCMCA, SPCMCA, and Trial Counsel from the Servicing Legal Center.  Make preliminary coordination with the NCOIC, Mannheim Confinement Facility, at 382-5193/5281/5272.  If the soldier is to be confined under foreign charges, the SJA or his designee will obtain the required approval from the Office of the Judge Advocate, HQ, USAREUR and Seventh Army, before the soldier is placed in pre-trial confinement (USAREUR Reg. 27-10, para. 10(d) (1)).



(2)  Prefer Charges.  Following the required preliminary inquiry, the commander will prefer charges for all offenses upon which the commander bases his or her request for confinement.  Charges need not be preferred when the accused is being confined based on foreign charges or a foreign confinement order.



(3)  Complete Checklist for Pre-Trial Confinement.  Trial counsel will assist the commander in completing four copies of the Checklist for Pre-trial Confinement (DA Form 5112-R); this form must be completed prior to entry into PTC.  Two copies will accompany the accused to the confinement facility, one copy will be forwarded to the Commander, 1st Armored Division, ATTN:  AETV-THH-MJ, APO AE 09252, and one copy will be retained by the immediate commander.



(4)  Obtain Approval of Division SJA. During duty hours, this approval may be requested telephonically by calling the Chief, Military Justice, OSJA.  After duty hours, contact may be made through the Staff Duty Officer, by calling the 1AD EAC.



(5)  Prepare Confinement Order.  If the request for pre-trial confinement is approved by the Division SJA, the accused's immediate commander, with the assistance of the servicing trial counsel, will prepare the confinement order, DD Form 497.  The immediate commander or a superior will sign the front of the confinement order as the officer ordering confinement and, on the reverse, indicate the name and rank of the SJA, as the approval authority.



(6)  Arrange for Counsel.  After approval and preparation of the confinement order, the commander must arrange for the accused to consult with an attorney.  Normally, this will be a lawyer assigned to the local Trial Defense Service (TDS) Office.  An opportunity to consult with counsel is mandatory prior to entering pre-trial confinement.  A copy of the charge sheet and copies of the supporting evidence will be provided to the counsel for his or her use in advising the accused.  The defense counsel will use an Advice to Accused Upon Confinement form (AE Form 27-10-10B-R), to record counsel consultation.  The commander or commander's representative will obtain the completed AE Form 27-10B-R after the accused's interview with counsel.  If the consulting counsel declines to sign the AE Form 27-10B-R, the form may be signed by any judge advocate who has knowledge of the consultation between the accused and counsel.  Soldiers going in pre-trial confinement based on foreign charges (see para. 5-4c) will also obtain and document attorney counseling.



(7)  Secure Property.  The immediate commander will ensure that the accused possesses all required uniforms and items of personal property (USAREUR Reg. 190-47) before he or she is escorted to the confinement facility.  Other items of personal property should be inventoried and secured before departure to the confinement facility.



(8)  Move the Accused to the Confinement Facility.  Make final coordination with the NCOIC, Mannheim Confinement Facility at 382-5193/5281/5272.  Properly executed copies of the Checklist for Pre-trial Confinement, and the accused's medical and dental records will accompany the accused to the confinement facility.  Missing documents will result in denial of confinement.  Additional documentation required for the Military Magistrate's review of pre-trial confinement must also accompany the accused, unless the review is completed prior to transporting the accused to the confinement facility (see para. 5-6 below).


b.  Commanders may use local detention cells pre-trial confinement prior to transfer to the Mannheim Confinement Facility.  Absent unusual circumstances, an accused will not spend more that one night in a local detention cell.  Local military police rules govern use of the detention cells.


c.  SPCMCAs will monitor the accused's pre-trial confinement by ensuring that an officer visits the accused at least once every 30 days.


d.  The immediate commander will notify the confinement facility and provide an escort whenever the accused must be temporarily released for medical appointments, court-martial, etc.  Armed guards are not mandatory when escorting pre-trial or sentenced prisoners.  However, prisoners will remain physically restrained at all times.  Both hand and leg restraints are authorized when necessary to secure the prisoner while outside the confinement facility.  Escorts will be briefed at the confinement facility on security procedures for prisoners.  If the commander feels armed guards should be used, prior coordination must be made with the Chief, Military Justice, OSJA.  The accused may be picked up the day before court-martial and kept overnight in the local detention cell pursuant to local detention cell rules.  Immediate commanders are responsible for providing guards during confinement in the detention cell.


e.  Pre-trial confinement will be terminated as soon as such restraint ceases to be necessary.  However, soldiers in pre-trial confinement will not be permanently released by anyone other than the Military Magistrate without the concurrence of the Division SJA.

5-6.     MILITARY MAGISTRATE REVIEW.  A Military Magistrate automatically reviews all pre-trial confinement decisions.  In most cases, this magistrate’s review should be accomplished prior to transporting the accused to the confinement facility.  When this is impracticable, the magistrate’s review may be accomplished at the confinement facility.  To facilitate the Military Magistrate's review, the trial counsel will either present the magistrate with a separate folder containing the following documents marked "Military Magistrate" prior to the review hearing or will furnish these documents to the defense counsel to ensure that the documents accompany the accused to the confinement facility:


a.  Checklist for Pre-trial Confinement (DS Form 5112-R);


b.  Confinement Order (DD Form 497);


c.  Advice to Accused Upon Confinement (AE Form 27-10B-R); and


d.  Charge sheet (DD Form 458), statement of witnesses, military police or CID reports, and any other evidence which establishes probable cause to believe the accused committed an offense under the UCMJ. 

Failure to provide the required evidence in a timely manner may result in release from pre-trial confinement of the accused by the Military Magistrate.

5-7.      RELEASE OF ACCUSED BY THE MILITARY MAGISTRATE.  If a Military Magistrate determines that pre-trial confinement is inappropriate and orders the release of a soldier, the immediate commander will remove the soldier from confinement.  The commander should consult with his or her trial counsel to discuss whether lesser forms of restraint are appropriate.  Only the Commander, USAREUR, can release a soldier confined on foreign charges (USAREUR Reg. 27-10, para. 10d(3)).

SECTION II   POST-TRIAL CONFINEMENT

5-8.     DOCUMENTATION REQUIRED.
  When a soldier is confined as a result of a court-martial sentence, a Report of Result of Trial (DA Form 4430-R), a Confinement Order (DD Form 497), and a message authorizing shipment to a CONUS confinement facility (if applicable) must accompany the prisoner to the confinement facility.  The detailed trial counsel prepares these documents.  The Commander, 1st Armored Division delegates to the detailed trial counsel the authority to order post-trial confinement.

5-9.     RESPONSIBILITY TO CLEAR SENTENCED PRISONER.


a.  Unless the prisoner is on an administrative "hold," the Mannheim Confinement Facility will ordinarily transfer a prisoner sentenced to confinement to a CONUS correctional facility as soon as possible.  Before this transfer can be accomplished the prisoner must be cleared from his duty assignment.  This is a unit responsibility (Ref. USAREUR Reg. 190-47).


b.  The immediate commander will ensure total unit clearance within 48 hours of sentencing unless the confinement facility indicates otherwise.  Commanders may pre-clear soldiers facing court-martial to the extent practicable prior to trial.  The following actions are included in total unit clearance:



(1)  Obtain health and dental records (or a statement from the appropriate facility that no records are on file).



(2)  Appoint by memorandum, a courier to hand carry the prisoner's 201 file from the PSC to the confinement facility.



(3)  Assure that any sponsored dependents are expeditiously returned to the United States in accordance with the Joint Travel Regulation (JTR) and USAREUR Supp1 to AR 55-46.



(4)  Advise prisoners that the JTR prohibits the shipment of household goods, including unaccompanied baggage, of prisoners sent to prison under sentence or transferred as prisoners to another place of detention (except for individuals accompanied by dependents) and that their property must be disposed of in accordance with AR 190-47, para 10-8, and USAREUR Reg. 190-47, para 12.


c.  Prisoners sentenced to confinement must be under guard when not in a confinement facility.  Prisoners will not be quartered in troop billets overnight.  Local detention cells may be used during clearance if authorized by local military police rules.  It is the responsibility of the unit commander to provide necessary guards during clearance and confinement in the detention cell.


d.  Any delays in prisoner clearance will be reported to the trial counsel or the Chief, Military Justice.
CHAPTER 6

OFFICER RESIGNATIONS AND ENLISTED ADMINISTRATIVE ELIMINATIONS

SECTION I - OFFICER RESIGNATIONS

6-1.     GENERAL.  Officer resignations are processed on an individual, case-by-case basis, and are governed by AR 600-8-24: Officer Transfers and Discharges.  Resignations are approved/disapproved at Department of the Army, but require input from the officer's chain of command.  Commanders must consult with their trial counsel for guidance in processing officer resignations which are submitted while the officer is pending an adverse criminal or administrative proceeding.

6-2.     PROCEDURES.  The procedures may vary depending on whether the resignation is unqualified, in lieu of elimination, for the good of the service, or for other reasons.  Resignations must be forwarded through the officer's chain of command to the GCMCA, who then forwards the recommendation to Department of the Army.  Each commander must recommend approval/disapproval of the resignation, and the type of discharge if approval is recommended.

SECTION II - ENLISTED ADMINISTRATIVE ELIMINATIONS:  REQUEST FOR DISCHARGE FOR THE GOOD OF THE SERVICE

6-3.     GENERAL.  Pursuant to AR 635-200, Chapter 10, an enlisted soldier who has committed an offense or offenses, the maximum punishment for any of which includes a bad-conduct or dishonorable discharge, may submit a request for discharge at any time after court-martial charges are preferred against the soldier.  Only the GCMCA can approve or disapprove a discharge for the good of the service.  

6-4.     PROCEDURES.

a.  The request for discharge is a voluntary act on the part of an accused which must be signed by both the accused and the defense counsel.  The completed request will be submitted to the trial counsel handling the case in the format shown in AR 635-200.  The trial counsel will prepare memoranda and will forward the request through the military justice chain to Commander, 1st Armored Division, ATTN: AETV-THH-MJ, APO AE 09252.  Each commander's memoranda will include a recommendation for approval or disapproval, and reasons for the recommendation.  Reasons for the recommendation may be handwritten.  Endorsements will also include a recommendation as to the type of discharge certificate that should be issued (honorable, general under honorable conditions, or under other than honorable conditions).  In cases where time is of the essence, trial counsel may obtain oral recommendations from the chain of command and document them in a memorandum for the GCMCA.


b.  The unit commander will ensure that a physical and mental examination is completed prior to forwarding the packet for action for those soldiers requesting physical examinations pursuant to Chapter 10 discharge requests.  The physical will be expedited by the examining facility on request.  Commanders should seek assistance from their servicing SJA Branch Office if they have problems obtaining the physical in three days.


c.  Requests under Chapter 10, AR 635-200, will be processed expeditiously.  In no case will a commander take more than two days to forward his/her recommendation.  Trial counsel will assist in expediting Chapter 10 requests through the chain of command to the GCMCA.


d.  The GCMCA will act on all Chapter 10 requests.  The trial counsel will notify the SPCMCA immediately of the GCMCA's decision concerning a Chapter 10 request.  If a request is approved, the unit's servicing personnel office is responsible for ensuring that a port call is issued within 48 hours after approval.  If in pre-trial confinement, the accused will be released immediately following notification to the SPCMCA that the Chapter 10 request has been approved.  The trial counsel can order the release with the concurrence of the Division SJA.

SECTION III - OTHER ENLISTED ADMINISTRATIVE ELIMINATIONS
6-5.     GENERAL.  Commanders who desire to initiate enlisted elimination actions pursuant to AR 635-200 should contact their trial counsel or military justice NCOIC at their servicing legal center.  The servicing OSJA will prepare the elimination packet, and monitor its processing through completion.  Expeditious processing through the soldier's chain of command minimizes potential problems for the soldier, his/her unit, and various staff sections.  Once an administrative elimination action is initiated, the soldier's commander or designee must notify the soldier's servicing finance office.  Once an administrative elimination action is approved, commanders must ensure that the soldier's final outprocessing and port call are given a top priority IAW UR 614-30, App D-22, para (b)1.  Commanders will provide their servicing legal center with a copy of PCS orders for each soldier involuntarily separated.

CHAPTER 7

SUMMARY COURTS-MARTIAL

7-1.     POLICY.  Nonjudicial punishment under the provisions of Article 15, UCMJ, when imposed by a field grade commander, is usually appropriate for minor offenses which could be referred to a SCM.  However, SCMCAs may refer charges to a SCM when the accused has first refused punishment for the same offense under Article 15, UCMJ.  SCMCAs may also refer charges directly to a SCM when they determine it is in the best interests of justice and good order and discipline to do so.  SCMCAs will appoint only field grade officers as SCM officers.

7-2.     RECORDS OF TRIAL BY SUMMARY COURT-MARTIAL.  

a.  The SCM officer, with assistance from the servicing legal center, is responsible for preparing the DD Form 2329 (Record of Trial by Summary Court-Martial) IAW AR 27-10, para. 5-37 and STP 12-71D15-SM-TG, task number 121-002-1313.  All allied papers relating to the charges, along with a certified copy of the accused’s DA Form 2A and 2-1 or ERB will be attached to the record of trial.  

b.  SCM officers will use the Certificate of Providence Inquiry (Appendix A-2, figure A-11) when the accused pleads guilty.  A copy of the certificate will be completed and attached to each copy of the charge sheet.

c.  The servicing legal center will provide clerical and administrative assistance to the summary court-martial.

7-3.     PROCEDURES.  The courts and boards NCOIC will provide DA PAM 27-7, Legal Services: Guide for Summary Court-Martial Trial Procedure, to the officer detailed as a SCM.  The SCM officer will follow this procedural guidance.  The officer detailed as a SCM will also, within 24 hours of appointment, contact his/her servicing legal center for a briefing by an attorney-advisor.  Any subsequent procedural questions can be answered by reference to DA PAM 27-10 or the attorney-advisor.  The SJA or his or her designee will ensure that every non-judge advocate appointed as an SCM officer is fully advised concerning the scope of his/her sentencing authority, including the nonbinding effect of any clemency recommendation or recommendation of a suspended sentence.  SCMCAs will ensure that an accused whose case is referred to a SCM is informed, in writing, of his or her right to consult with a Trial Defense Service lawyer prior to trial.  

7-4. WITNESS ATTENDANCE.  The detailed SCM officer has the authority to require

the attendance at a SCM of all 1AD soldiers, all non-1AD soldiers in the GCMCA area, and U.S. and German appropriated and nonappropriated fund employees of 1AD.  This authority extends to both prosecution and defense witnesses.  Commanders and 

supervisors will ensure that requested witnesses appear at the specified times and places. 

7-5.  DISTRIBUTION OF SCM RECORDS OF TRIAL.  Servicing legal centers will immediately forward SCM records of trial to the SJA, 1AD, following initial action by the SCMCA and legal review.  An attorney will review the record for completeness IAW R.C.M. 1112, MCM.  That officer will complete his/her legal review within three calendar days and forward it, along with the SCM record of trial, to the Division SJA Military Justice Section, OSJA, for distribution IAW AR 27-10, para 12-7.

7-6.  LOST SCM RECORDS OF TRIAL.  If prior to distribution, a Record of Trial by Summary Court Martial (DD Form 2329) is lost, destroyed, or otherwise missing, a reconstructed copy of the proceedings will be prepared by the legal center which prepared the initial document.  All sections of the record will be completed using available work sheets, notes, and other available sources.  Those portions of the record that would ordinarily bear the signature of the person punished, the court-martial, or the convening authority, will indicate the original record of proceedings was signed by entering the typed name of the person who signed the original, as follows:  /s/ John D. Doe.  At the top of the record, indicate that it is a reconstructed copy.  By separate attachment to each copy of the reconstructed record of proceedings, the convening authority will certify that the reconstructed copy is an accurate copy of the original, less the original signatures.  This memorandum will also include a detailed explanation of the circumstances surrounding the loss, destruction, or other reason for the absence of the original record.  Distribution of the reconstructed copy will be made as set forth in AR 27-10, Chapter 12.

CHAPTER 8

NONJUDICIAL PUNISHMENT - ARTICLE 15 and GOMORS

8-1.     INTRODUCTION.  Basic guidance for use of nonjudicial punishment  is set forth in Article 15, UCMJ and MCM, Part V.  Basic guidance for administrative memorandums of reprimand is set forth in AR 600-37.  AR 27-10, Chapter 3, is also a comprehensive reference which outlines the responsibilities for all personnel involved in Article 15 processing.

8-2.     RESERVATION OF ARTICLE 15 and MEMORANDUMS of REPRIMAND AUTHORITY.

a.  Refer all suspected misconduct involving officers, 1SGs, SGMs, and CSMs immediately to the Commander, 1st Armored Division for disposition.


b.  The Commander, 1st Armored Division withholds jurisdiction from subordinate commanders and supervisors to exercise Article 15 authority and to initiate administrative memorandums of reprimand or admonishment under AR 600-37 for misconduct over:



(1)  Officers.  All officers, regardless of the alleged offense; and



(2)  First Sergeants (1SG) and Sergeants Major (SGM and CSM).  All 1SGs, SGMs, and CSMs, regardless of the alleged offense.


c.  The Commander, 1st Armored Division reserves jurisdiction to the SPCMCA to exercise Article 15 authority and administrative memorandums of reprimand for misconduct over senior noncommissioned officers in the ranks of MSG and SFC.


d.  Consistent with paragraphs a and b above, the Commander, 1st Armored Division, withholds jurisdiction to exercise Article 15, UCMJ authority over the offenses below:



(1)  Drug Offenses.  Allegations of illegal drug use, possession, distribution, or other violations of Article 112a, UCMJ, for soldiers in the rank of PVT to SSG, is reserved to the SCMCA or higher authority; and



(2)  Traffic Offenses.  Allegations of driving while intoxicated, reckless driving, or speeding in a Government or NAFI owned vehicle, for soldiers in the rank or PVT to SSG, is reserved to the SCMCA or higher authority.

e.  When authority to exercise jurisdiction over the soldier or the offense is withheld by or reserved to a higher authority, the subordinate commander will:

(1) Immediately notify the first higher authority (SCMCA, SPCMA,

GCMCA) of the allegation(s) of misconduct.  Notification to the GCMCA of misconduct by officers and sergeants major will be made by telephoning the servicing legal center or trial counsel, who will then inform the Division SJA;



(2)  Determine whether there is probable cause to support a charge; and



(3)  If there is probable cause to support a charge, forward a packet with all reports of investigation, statements, and other relevant information, through the military justice chain of command to the first commander who has authority to impose an Article 15.


f.  All intermediate commanders in the military justice chain of command will endorse the packet with recommendations as to the appropriate disposition.  This may include a request to return the packet for a lower level of disposition.  Endorsements will not  contain a recommendation as to what punishment is believed appropriate.


g.  Upon receipt of the packet, the first commander having authority to impose Article 15 punishment can:



(1)  Impose punishment under Article 15;



(2)  Refer to court-martial, or recommend referral to the appropriate court-martial convening authority;



(3)  Take less severe or no action; or,



(4)  Return the case to the subordinate commander.


h.  The reservations of authority to impose an Article 15 over certain categories of personnel and offenses do not affect a subordinate commander's authority to initiate and process administrative elimination actions or to prefer court-martial charges on any officer or soldier for any offense.

8-3.     RIGHT TO COUNSEL.  The accused soldier must be informed that he/she has the right to consult with counsel concerning the proposed imposition of punishment under formal Article 15 proceedings (there is no right to consult counsel for summarized Article 15s).  The soldier must be given adequate time to consult with counsel, usually 48 hours.  If necessary, the soldier must be excused from military duties to consult with counsel.  Judge advocates assigned to the Trial Defense Service (TDS) will normally serve as consulting counsel.  The accused soldier must have a copy of the Article 

15 and all supporting documentary evidence when the soldier consults with counsel.  Commanders should always retain possession of the original Article 15 packet.

8-4. NOTIFICATION, HEARING, AND IMPOSITION OF PUNISHMENT.  Absent unusual circumstances, commanders will use the Suggested Guide for Conduct of Nonjudicial Punishment at Appendix B, AR 27-10, to conduct the Article 15 notification, hearing, and imposition of punishment.  Adherence to this guide should eliminate most procedural defects which could arise during nonjudicial punishment proceedings.  In every case, all evidence presented by witnesses must be done in the presence of the soldier facing the Article 15.  In cases where the soldier requests a spokesperson, no commander (or any other person) may deny the soldier the right to have an available spokesperson present during all phases of the hearing.

8-5.  PROCESSING APPEALS.  The procedures for processing appeals of Article 15s are set forth in MCM, Part V, para. 7, and AR 27-10, Chap 3, Sec VI.  Under no circumstances will any person prevent or discourage a soldier who has received nonjudicial  punishment from submitting an appeal to the next superior authority.  For appeals going to the GCMCA, the commander forwarding an appeal will include a forwarding memorandum containing:


a.  Matters in rebuttal to the appeal, if a soldier submits matters;


b.  A detailed report of the alleged offenses;


c.  A personal evaluation of the punished soldier, including prior nonjudicial punishment, age, GT score, education, and combat record; and


d.  Any other information necessary for the fair and impartial consideration of the appeal.

8-6.  RECONCILIATION LOGS.  Imposing commanders will ensure that punishments imposed under the provisions of Article 15 are executed and processed in accordance with AR 27-10, paragraph 3-37.  The Personnel Service Battalion and the Finance and Accounting Office will ensure that Article 15s are processed in accordance with applicable regulations.  The legal centers will monitor punishments of reduction and forfeiture of pay by the use of a Reconciliation Log (DA Form 5110-R), showing the punishment and date imposed (see generally AR 27-10, para. 3-39).  Commanders are likewise encouraged to use DA Form 5110-R, which may be locally produced.  To facilitate accurate record keeping, prompt distribution, and proper filing, commanders will forward all copies of completed Article 15s to the Courts and Boards sections immediately after imposition of punishment for monitoring on the Reconciliation Logs.  

8-7.  LOST RECORDS OF ARTICLE 15 PUNISHMENT.  If prior to distribution, a record of nonjudicial punishment (DA Form 2627, 2627-1, 2627-2) is lost, destroyed, or otherwise missing, the commander who imposed the punishment will prepare a reconstructed copy of the proceedings.  All sections of the record will be completed using available work sheets, notes, and other available sources.  Those portions of the record that would ordinarily bear the signature of the person punished, the imposing commander, the judge advocate, or the superior authority acting on the appeal will indicate the original record of proceedings was signed by entering the typed name of the person who signed the original as follows:  /s/ John D. Doe.  At the top of the record, indicate that it is a reconstructed copy.  By separate attachment to each copy of the reconstructed record of proceedings, the commander will certify that the reconstructed copy is an accurate copy of the original, less the original signatures.  This memorandum will also include a detailed explanation of the circumstances surrounding the loss, destruction, or other reason for the absence of the original record.  Distribution of the reconstructed copy will be made as set forth in AR 27-10, Chapter 3.

8-8.  CORRECTED ARTICLE 15 DOCUMENTS.  Corrected copies of Article 15s will be annotated at the top of the form “Corrected Copy” and any corrections will be underlined.  All other information that applies to reconstructed copies is the same for corrected copies.

8-9.  GENERAL OFFICER REPRIMANDS FOR INCIDENTS INVOLVING DRUNK DRIVING.  Drunk driving is a serious offense with potentially catastrophic consequences.  Commanders must demonstrate leadership and interest through education and training.  Offenders may be punished under the UCMJ, receive adverse administrative actions, or both.  Issuance of a general officer memorandum of reprimand (GOMOR) is a mandatory adverse administrative consequence of drunk driving.


a.  Under this regulation, the servicing legal center will initiate a general officer written reprimand that is administrative in nature if a soldier:



(1)  Drove or physically controlled a motor vehicle while having an alcohol concentration of 0.10 grams or more of alcohol per 100 milliliters of blood or 0.10 grams or more of alcohol per 210 liters of breath (see 8-9e below); or



(2)  Refused to take or failed to complete a lawfully requested test to measure alcohol content of the blood, breath, or urine, either on or off the installation, when there was reasonable belief of driving under the influence of alcohol; or



(3)  Was convicted by a military or civilian court, or received nonjudicial punishment for drunk driving or driving while impaired by a substance described in Article 112a, UCMJ.


b.  Commanders must ensure that a GOMOR is initiated in the situations described above.


c.  The GOMOR file will be forwarded through the soldier’s chain of command to the general officer responsible for the filing determination.  The file will include:



(1)  A statement that action was taken to suspend or revoke the soldier’s driver’s license in accordance with USAREUR Reg. 190-1;



(2)  The military police report or blotter;



(3)  The soldier’s acknowledgements of receipt of the GOMOR and rebuttal, if any;



(4)  Disciplinary action, if any, taken against the soldier (Article 15 or result of trial); and



(5)  Each commander’s filing recommendation with supporting documentation.


d.  Initiation and issuance of GOMORs is mandatory for the cases cited in paragraph 8-9a.  Whether such GOMORs will be filed in the soldier’s Official Military Personnel File (OMPF), local personnel file, or not filed at all, will be determined on a case-by-case basis under the provisions of AR 600-37.  Commanders must explain their filing recommendation, considering such factors as the circumstances surrounding the offense and the soldier’s age, rank, experience, past performance and conduct, and potential for future service.

e.  Commanders will not wait for nonjudicial or judicial punishment (if applicable) before initiating GOMORs for soldiers who drove or physically controlled a motor vehicle with an alcohol concentration of 0.10 grams or more per 100 milliliters of blood or 0.10 grams or more per 210 liters of breath.

f.  Timely processing of GOMORs and other administrative or disciplinary actions directly affects the good order and discipline of our soldiers.  Actions will be processed through the chain of command and back to the servicing legal center in 14 days or less from receipt by the company commander.

CHAPTER 9

VICTIM/WITNESS ASSISTANCE PROGRAM

9-1.  GENERAL.  Basic guidance for the Victim/Witness Assistance Program is set forth in DOD Dir. 1030.1, AR 27-10, Chapter 18, UR 27-10, para. 13, and federal statute.  

9-2.  VICTIM/WITNESS LIAISON RESPONSIBILITIES.  

     a.  The trial counsel assigned to the case in question is the initial point of contact for victims or witnesses requiring information or assistance.  The trial counsel will normally provide victims and witnesses an information packet containing an overview of rights and benefits and a complete list of points of contact.    

     b.  The Victim Witness Liaison Officer (VWLO) is responsible for monitoring the Victim/Witness Assistance Program and providing advice, assistance, and training.    VWLO duties include:

(1) Attendance of  Family Advocacy Case Review Committee and similar meetings.

     (2)  Submission of the Annual Report on Victim and Witness Assistance (DD Form 2706).


     (3)  Publicizing the Victim Witness Assistance Program through articles and other means; and  

     (4)  Assisting victims and witnesses in obtaining appropriate medical, social, and financial support.

     c.  OSJA Local National Legal Technicians provide necessary interpreting and translating support.

CHAPTER 10

GERMAN CRIMINAL AND CIVIL LAW MATTERS 

10-1.  OSJA ASSISTANCE.  Commanders and supervisors may obtain assistance regarding German criminal or civil law matters involving unit members, civilian employees, and family members from the legal center. 
SECTION I - CRIMINAL MATTERS

10-2.  SERIOUS INCIDENT REPORTS.


a.  Immediate commanders will use Status of Forces Incident Report (AE Form 550-5-A-R) to report serious incidents involving assigned military or civilian personnel and their family members.  The form will be sent to Commander, 1st Armored Division, ATTN:  AETV-THH-IA, APO AE 09252.


b.  A serious incident is defined as an act or omission by U.S. personnel which could result in the exercise of criminal jurisdiction by a German court or authority over the individual concerned.  It includes, but is not limited to, all crimes committed against foreign nationals.  Minor traffic violations are not included.

10-3.  ARRESTS BY GERMAN POLICE.  U.S. military personnel who are arrested by German police are often initially held in German custody.  Immediately upon being notified that a soldier is in German custody, the immediate commander will seek the assistance of the servicing trial counsel to obtain release of the soldier to U.S. authorities.

10-4.  ACTION BY U.S. AUTHORITIES.  The investigation, preferral, and pre-trial investigation under Article 32, UCMJ, of court-martial charges will not be delayed because the accused is pending German criminal charges for the same incident.  Convening authorities may refer cases to court-martial before release of jurisdiction by the German authorities and grant a delay in trial, pursuant to R.C.M. 707(c), until German authorities release jurisdiction.  Commanders will not bring the soldier to trial or impose nonjudicial punishment under Article 15, UCMJ, until the German authorities have released jurisdiction.  When a case is referred to trial before jurisdiction is obtained, the Chief, Military Justice will ensure both the Judge Advocate, USAREUR, and the Chief Circuit Judge, 5th Judicial Circuit, are notified pursuant to UR 27-10, paragraph 7c.
10-5.  CRIMINAL PROCESS.  The term "criminal process" describes the legal documents issued by German courts in criminal matters to soldiers, civilians, and family members.  These documents include penal orders, summons and subpoenas for 

criminal proceedings, bills of indictment, and impositions.  German authorities normally request that the OSJA facilitate the service of criminal process on U.S. personnel.  In such cases, the OSJA will attach a memorandum to the documents containing information on service procedures.  

10-6.  SUSPENSION OF FAVORABLE PERSONNEL ACTIONS.  


a.  U.S. military personnel pending German criminal charges will be flagged.  Immediate commanders will enter the following statement in the remarks section of Suspension of Favorable Personnel Actions (DA Form 268):  “Individual will not be permitted to leave the Republic of Germany for any reason (e.g., emergency leave, leave, pass, transfer, medical evaluation) without coordination with the local legal liaison authority and the express approval of Commander USAREUR (ATTN:  AEAJA-IL-I).”


b.  U.S. military personnel are pending German criminal charges when they are awaiting a decision by the German authorities whether to exercise criminal jurisdiction,  when they are to appear as an accused in a German criminal trial, when an appeal has been filed by the German public prosecutor, or when they are under German sentence (including unpaid administrative atonement orders, penal orders, or other fines).


c.  Immediate commanders will notify the International Affairs Office or branch office liaison personnel when U.S. soldiers who are flagged because they are facing German criminal charges are AWOL or are within 30 days of expiration of term of service.

SECTION II - CIVIL MATTERS

10-7.  CIVIL PROCESS.  The term "civil process" describes the legal documents issued by German courts in noncriminal matters to soldiers, civilians, and family members.  These documents include orders for payment of debts, summons, complaints (in divorce and paternity suits), subpoenas, and judgments.  German authorities normally request that the OSJA facilitate the service of civil process on U.S. personnel.  On the request of the OSJA, commanders will ensure that military personnel immediately report to the OSJA for personal service.  

10-8.  QUESTIONNAIRES.  A questionnaire is part of a German police investigation into a traffic or other administrative (noncriminal) violation.  If questionnaires are not promptly answered, the individual’s statement will not be considered in deciding whether an offense has been committed.  The individual may decline to make a statement, but all questions about personal data must be answered and the questionnaire must be returned.  German authorities normally request that the OSJA 

facilitate the service of questionnaires on U.S. personnel.  In such cases, the OSJA will attach a memorandum to the documents containing information on service procedures.

10-9.  WARNING FINES.  Tickets for minor traffic violations, e.g., illegal parking, are called warning fines.  Payment of the warning fine within seven days ends the matter.  If the individual does not pay the warning fine, and in the case of serious traffic violations, the German authorities will issue an administrative atonement order (discussed below).  

Warning fines are left on parked cars or mailed through the German postal system directly to the individual.

10-10.  ATONEMENT ORDERS.  If an individual fails to pay the warning fine within seven days of receipt, or in the case of serious traffic violations or other administrative offenses, the German authorities will issue an administrative atonement order (usually a fine).  German authorities normally request that the OSJA facilitate the service of atonement orders on U.S. personnel.  In such cases, the OSJA will attach a memorandum to the documents containing information on service procedures. 
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APPENDIX A

MILITARY JUSTICE FORMS

A-1.  COMMON FORMS.  (Not attached; available at OSJA / AR 27-10).


a.  Charge Sheet - DD Form 458


b.  Article 32 Investigating Officer’s Report - DD Form 457


c.  Confinement Order - DD Form 497


d.  Checklist for Pre-trial Confinement - DA Form 5112-R


e.  Advice to Accused Upon Confinement - AE Form 27-10B-R


f.   Summary Court-Martial Rights Notification/Waiver Statement DA Form        5111-R


g.  Record of Proceedings Under Article 15, UCMJ - DA Form 2627


h.  Summarized Record of Proceedings Under Article 15, UCMJ - DA Form 2627-1


i.   Record of Supplementary Action Under Article 15, UCMJ - DA Form 2627-2

A-2.  LOCAL FORMS AND FORMATS.

a.  Figure A-1 - Transmittal Memorandum for Court-Martial Charges


b.  Figure A-2 - Transmittal Memorandum for Additional Court-Martial Charges


c.  Figure A-3 - Transmittal Memorandum by SCMCA to SPCMCA


d.  Figure A-4 - Transmittal Memorandum by SPCMCA to GCMCA


e.  Figure A-5 - Authentication of Personnel Records


f.   Figure A-6 - Personal Data Sheet - AETH Form 63-R


g.  Figure A-7 - Chain of Command Evaluation - AETH Form 65


h.  Figure A-8 - Sample Format for Granting a DFR Delay

i.    Figure A-9 - Article 32 IO Appointment Letter


j.    Figure A-10 - Request for Witness Fund Certification Authorization


k.   Figure A-11 - Summary Court-Martial Providency Inquiry

l.    Figure A-12 - Uniform System for Payment of Civilian Witnesses   

m.  Figure A-13 - Witness Information Sheet for Civilian Witnesses from the U.S.

xxxx-xxx  (27-10e)                                                                              Date

MEMORANDUM FOR NEXT HIGHER COMMANDER  (SCMCA)

SUBJECT:  Transmittal of Court-Martial Charges, United States v. RANK/FULL NAME
1.  In compliance with Rule 402, Manual for Court-Martial, United States, 2000, there are forwarded court-martial charges in the case of United States v. RANK/FULL NAME, SN, UNIT.

2.  The following documents are enclosed:


a.  Charge Sheet (DD form 458);


b.  Copies of all statements, documents, reports and memoranda in support of the charges;


c.  Extract of Record of Previous Convictions (DD Form 493); 


d.  Certified copies of the accused’s DA Forms 2A/2-1 and DA Form 2627(s), if any, reflecting prior Article 15 punishment;


e.  Personal Data Sheet of Accused (SEE FIGURE A-6) and Chain of Command Evaluation (SEE FIGURE A-7) – (if requested).

3.  The character of the accused’s service prior to the offense (s) has been (outstanding) (satisfactory) (poor).

4.  All material witnesses will be available for trial.

5.  I recommend trial by:


a.  Summary court-martial ________________________.


b.  Special court-martial __________________________.


c.  Special court-martial empowered to adjudge a bad-conduct discharge 


     ___________________.

Figure A-1-1

Example of Transmittal Memorandum for Court-Martial Charges

d.  General court-martial _____________________.


e.  Other disposition as follows: ______________________.

5 Encls




     “SIGNATURE BLOCK”
as

Figure A-1-2

Example of Transmittal Memorandum for Court-Martial Charges
XXXX-XXX  (27-10e)                                                                                   (DATE)

MEMORANDUM FOR NEXT HIGHER COMMANDER  (SCMCA)

SUBJECT:  Transmittal of Additional Court-Martial Charges, United States v. RANK/FULL NAME

1.  In compliance with Rule 402, Manual for Courts-Martial, United States, 2000, there are forwarded additional court-martial charges in the case of United States v. RANK/FULL NAME, SSN, UNIT.
2.  The following documents are enclosed:


a.  Charge Sheet (DD Form 458);


b.  Copies of all statements, documents, reports and memoranda in support of charges;


c.  Extract of Record of Previous Convictions (DD Form 493);


d.  Certified copies of the accused’s DA Forms 2A/2-1 and DA Form 2627(s), if any, reflecting prior Article 15 punishment;


e.  Personal Data Sheet of Accused (SEE FIGURE A-6) and Chain of Command Evaluation (SEE FIGURE A-7) – (if requested).

3.  The character of the accused’s services prior to the offense(s) has been (outstanding) (satisfactory) (poor).

4.  All material witnesses will be available for trial.

5.  I recommend that the additional charge(s) be tried along with the charge(s) preferred on _________________, and I recommend trial by:


a.  Summary court-martial _____________________.


b.  Special court-martial ______________________.

Figure A-2-1

Example of Transmittal Memorandum for Additional Court-Martial Charges
c.  Special court-martial empowered to adjudge a bad-conduct discharge 


     ____________________.


d.  General court-martial __________________.


e.  Other disposition as follows:  ______________________.

5 Encls




     “SIGNATURE BLOCK”
as

Figure A-2-2

Example of Transmittal Memorandum for Additional Court-Martial Charges
XXXX-XXX









(DATE)
MEMORANDUM FOR Commander, Zd Brigade, 1st Armored Division, APO AE 09XXX
SUBJECT:  Transmittal of Court-Martial Charge(s), United States v. RANK/FULL NAME

1.  Pursuant to Rule for Courts-Martial 403, Manual for Courts-Martial, United States, 2000, forwarded are the court-martial charge(s) and allied papers, in the case of United States  v. RANK/FULL NAME, SSN, FULL DESCRIPTION OF UNIT.
2.  After reviewing the enclosed documents, I recommend trial by: 


a.  Summary court-martial ___________________.


b.  Special court-martial __________________.


c.  Special court-martial empowered to adjudge a bad-conduct discharge 


     ____________________.


d.  General court-martial _________________.


e.  Other disposition as follows:  ____________________.

5 Encls





B. N. COMMANDER
nc






LTC, AR







Commanding

Figure A-3

Example of Transmittal Memorandum by SCMCA to SPCMCA
XXXX-XXX 









(DATE)

MEMORANDUM FOR Commander, 1st Armored Division, Unit # 24309, APO AE 09252

SUBJECT:  Transmittal of Courts-Martial Charge(s), United States v. RANK/FULL NAME

1.  Pursuant to Rule for Courts-Martial 404, Manual for Courts-Martial, United States, 2000, forwarded are the court-martial charge(s) and allied papers, and Report of Article 32(b) Investigation in the case of United States v. RANK/FULL NAME, SSN, FULL DESCRIPTION OF UNIT.

2.  After reviewing the enclosed documents, I recommend trial by:  


a.  Summary court-martial _________________.


b.  Special court-martial __________________.


c.  Special court-martial empowered to adjudge a bad-conduct discharge


     __________________.


d.  General court-martial _________________.


e.  Other disposition as follows:  _______________________.

6 Encls                                                          B. D. COMMANDER

1-5.  Nc                                                         COL, AR

Added 1 encl                                                 Commanding

6.  Art. 32(b) Investigation

Figure A-4

Example of Transmittal Memorandum by SPCMCA to GCMCA
MEMORANDUM FOR RECORD

SUBJECT:  Authentication of Personnel Records of (NAME. SSN. UNIT)

I certify that I am the official custodian for the military personnel records of the above subject enlisted member, whose records are attached to this certificate, and that the below listed documents contained therein are maintained by regulation as a part of those records and are current to the best of my knowledge.

DA Form 2

DA Form 2-1

DA Form(s) 2627 (Date)

(others)

SIGNATURE BLOCK
OF CUSTODIAN

Figure A-5

Example of Authentication of Personnel Records
PERSONAL DATA SHEET OF THE ACCUSED

1.  NAME:  ____________________  2.  RANK:  _________  3.  UNIT:  _______

4.  SSN:  ______________________  5.  BASD:  ________________

6.  DATE OF CURRENT SERVICE:  _______________  7.  TERM:  _________

8.  PRIMARY MOS:  __________  9.  DATE ARRIVED IN UNIT:  ____________

10.  GT SCORE:  ______________  11.  DOB:  __________ AGE______ years

12.  HIGHEST EDUCATION LEVEL:  ___________  13.  CITIZENSHIP:  ______

14.  DEPENDENTS  (name, relationship, and age):

15.  PRIOR SERVICE  (unit, principle duty, and inclusive dates):

16.  COMBAT TOURS   (include duration and duties):

17.  Awards, Decorations, & Skill Badges:

18.  PRIOR ARTICLE 15 (SUMMARIZED AND FORMAL):

19.  CIVILIAN CONVICTIONS (date, location, offense, and sentence):

20.  ANY OTHER IMPORTANT INFORMATION (include extenuation & mitigation):

21.  I HAVE IMPOSED THE FOLLOWING PRE-TRIAL RESTRICTIONS ON THE ACCUSED (state “none” or describe restrictions/restraints imposed):

                                                                          ___________________   ______

                                                                          Commander’s Signature     Date

Figure A-6

Example of Personal Data Sheet

CHAIN OF COMMAND EVALUATION

______________________________ is pending charges under the UCMJ (See attached Charge Sheet).  Indicate your opinions below by circling and/or commenting in response to the following questions:

SQUAD LEADER/SECTION CHIEF:  _______________________    _________

                                                                     (RANK-NAME)                     (DATE)

My opinion of the soldier is based on (daily observation)  (weekly observation)  (other:  _____________________).

Soldier’s duty performance is (outstanding)  (satisfactory)  (poor).

Soldier is (always truthful)  (mostly truthful)  (mostly untruthful)  (unbelievable).

Soldier’s off duty conduct is (outstanding)  (satisfactory)  (poor).

These charges should be handled by (GCM)  (BCD Special CM)  (Special CM)  (Article 15)  (other:  _________________).

In my opinion, off duty conduct (should)  (should not) be taken into consideration in determining what kind of soldier a person is.

If found guilty, soldier (should)  (should not) be retained in the service.

If found guilty, I (would)  (would not) want this soldier back in my unit.

ADDITIONAL REMARKS:

PLATOON SERGEANT:  ________________________    _______________

                                                   (RANK-NAME)                            (DATE)

My opinion of the soldier is based on (daily observation)  (weekly observation)  (other:  ____________________).

Soldier’s duty performance is (outstanding)  (satisfactory)  (poor).

Figure A-7-1

Example of Chain of Command Evaluation

Soldier is (always truthful)  (mostly truthful)  (mostly untruthful)  (unbelievable).

Soldier’s off duty conduct is (outstanding)  (satisfactory)  (poor).

These charges should be handled by (GCM)  (BCD Special CM)  (Special CM)  (Summary CM)  (Art 15)  (other:  ______________________).

In my opinion, off duty conduct (should)  (should not) be taken into consideration in determining what kind of soldier a person is.

If found guilty, soldier (should)  (should not) be retained in the service.

If found guilty, I (would)  (would not) want this soldier back in my unit.

ADDITIONAL REMARKS:

PLATOON LEADER:  __________________________    _______________

                                                  (RANK-NAME)                           (DATE)

My opinion of the soldier is based on (daily observation)  (weekly observation)  (other:  __________________).

Soldier’s duty performance is (outstanding)  (satisfactory)  (poor).

Soldier is (always truthful)  (mostly truthful)  (mostly untruthful)  (unbelievable).

Soldier’s off duty conduct is (outstanding)  (satisfactory)  (poor).

These charges should be handled by (GCM)  (BCD Special CM)  (Special CM)  (Summary CM)  (Art 15)  (other: _______________________).

In my opinion, off duty conduct (should)  (should not) be taken into consideration in determining what kind of soldier a person is.

If found guilty, soldier (should)  (should not) be retained in the service.

If found guilty, I (would)  (would not) want this soldier back in my unit.

ADDITIONAL REMARKS:

Figure A-7-2

Example of Chain of Command Evaluation

FIRST SERGEANT:  ___________________________    _____________

                                               (RANK-NAME)                            (DATE)

My opinion of the soldier is based on (daily observation)  (weekly observation)  (other:  _______________________).

Soldier’s duty performance is (outstanding)  (satisfactory)  (poor).

Soldier is (always truthful)  (mostly truthful)  (mostly untruthful)  (unbelievable).

Soldier’s off duty conduct is (outstanding)  (satisfactory)  (poor).

These charges should be handled by (GCM)  (BCD Special CM)  (Special CM)  (summary CM)  (Art 15)  (other:  _____________________).

In my opinion, off duty conduct (should)  (should not) be taken into consideration in determining what kind of soldier a person is.

If found guilty, soldier (should)  (should not) be retained in the service.

If found guilty, I (would)  (would not) want this soldier back in my unit.

ADDITIONAL REMARKS:

COMPANY COMMANDER:  __________________________    ____________

                                                            (RANK-NAME)                          (DATE)

My opinion of the soldier is based on (daily observation)  (weekly observation)  (other:  ______________________).

Soldier’s duty performance is (outstanding)  (satisfactory)  (poor).

Soldier is (always truthful)  (mostly truthful)  (mostly untruthful)  (unbelievable).

Soldier’s off duty conduct is (outstanding)  (satisfactory)  (poor).

If found guilty, soldier (should)  (should not) be retained in the service.

If found guilty, I (would)  (would not) want this soldier back in my unit.

I HAVE IMPOSED THE FOLLOWING PRE-TRIAL RESTRAINT IN THIS CASE:

ADDITIONAL REMARKS:

Figure A-7-3

Example of Chain of Command Evaluation

SAMPLE FORMAT FOR GRANTING DFR DELAY
OFFICE SYMBOL                                                                        DATE ________

MEMORANDUM FOR RECORD

SUBJECT:  Delay, U.S.  V. ____________________________________

1.  Pursuant to the authority granted me under R.C.M. 707 as Summary Court-Martial  Convening Authority in the above-styled case, I hereby grant a delay effective the date of this memorandum.  This delay shall remain in effect until the DFR packet is received by the commander exercising control over the soldier upon return to military control.


a.  The accused went AWOL on ________________.


b.  Charges were preferred on ________________.


c.  Charges were received at this headquarters on __________________.

2.   To the best of my knowledge the accused is/is not represented by an attorney.

3.  I informed (insert counsel’s name or delete entire paragraph if NA) of my intent to grant this delay.  He/she has/has not submitted matters for me to consider in determining whether or not to grant this delay.  Any matters submitted are enclosed with this memorandum.

4.  This delay shall be forwarded with the completed charge sheet (DD 458) and other required personnel documents of the accused to the U.S. Army Deserter Information Point.

                                                                      ______________________

                                                                      LTC,

                                                                      Commanding

Figure A-8

Sample Format for Granting DFR Delay
LETTERHEAD

XXXX-XXX

MEMORANDUM FOR Major James T. Kirk, Headquarters and Headquarters

                                          Company, Zd Brigade, 1st Armored Division,

                                          APO AE 09252

SUBJECT:  Appointment and Responsibilities as the Article 32 Investigating Officer - U.S. v.______________________

1.  You have been appointed as an investigating officer (IO) under Article 32(b) of the Uniform Code of Military Justice (UCMJ) to investigate the attached Charges (and additional Charges, if any) against ________________________,

Headquarters and Headquarters Company Zd Brigade.  According to Article 32, UCMJ and Rules for Courts-Martial (R.C.M.) 405, Manual for Courts-Martial (MCM) 2000, your functions are;


a.  To conduct a thorough and impartial investigation into the truth of the allegations;


b.  To consider the correctness and the form of the charges;


c.  To make recommendations as to the disposition of the charges in the interest of justice and discipline.

2. Complete your investigation within seven days from the date of this appointment,

and complete your report of the investigation within seven days after the investigation.  These are maximum time limits, and you should strive to complete the investigation and report as soon as possible.  These time limits may be extended provided any delays are properly approved.  If the accused or the accused’s attorney cannot proceed on that date, obtain a request form delay from the accused’s counsel in writing and attach it to the report of investigation.  All requests for delay must be approved by me in advance of the delay.

Figure A-9-1

Example of Article 32 IO Appointment Letter
3.  You will obtain all legal advice from Chief, Military and Civil Law Division, Office of the Staff Judge Advocate (OSJA), 1st Armored Division, at DSN:  ____________.  He or she will provide an Investigating Officer’s Guide.  You will not seek legal advice from any attorney associated with the case or from the Chief, Military Justice.

4.  Captain _____________, OSJA, 1st Armored Division, DSN:  ____________,

is designated the Government representative and is authorized to participate in this case.  The accused’s counsel is Captain _______________, DSN:____________.  At your discretion, either of these parties may call and question witnesses at the hearing.  However, it is solely your responsibility to conduct the investigation.  Further, both of these parties play an adversarial role in the proceedings.  You will therefore avoid discussing the merits of the case with either party outside formal sessions where all parties have the opportunity to be present.

5.  The courts and boards section of your legal center will provide clerical support, DSN:  _____________.  BDUs will be worn at the hearing to facilitate the witnesses return to duty after testifying.

6.  You will become thoroughly familiar with the following references which will be provided by the Military and Civil Law Division, or the Courts and Boards Section of the legal center.


a.  Article 32, UCMJ and R.C.M. 405;


b.  DA Pam 27-17, Legal Services:  Procedural Guide for Article 32(b) Investigating Officer (15 March 1985).  Focus particularly on paragraphs 1-2, General instructions; 2-3, Informing the accused of the investigation and the right to counsel, and 2-4, Consultation with counsel for the accused.


c.  DD Form 458, Charge Sheet and allied documents.

7.  The Procedural Guide for Article 32(b) Investigating Officer discusses in detail procedural aspects from appointment to submission of the final report.  Appendix B to the guide is a sample format for notification of the accused.  This format should be modified by forwarding the notification through the accused’s unit commander to ensure that the unit commander is aware of the time and location of the hearing, thereby ensuring the presence of the accused at the hearing.  If the accused is already represented by counsel, the written notice should be sent to the defense counsel, trial counsel, and an information copy provided to the unit.

Figure A-9-2

Example of Article 32 IO Appointment Letter
8.  You are personally responsible for summarizing relevant testimony which is not already reduced to a written statement.  A recorder or a stenographer will be used to record the testimony during the open sessions of the investigation.  The Article 32 Investigation will not be verbatim unless approved by the Chief, Military Justice or directed by me.

9.  You must provide me with your completed report of investigation (DD Form 457 Investigation Officer’s Report), with all enclosures, findings and recommendations.  A chronology of the investigation from receipt of the file to submission of the report shall be set forth in Block 18 of DD Form 457.

5 Encls                                                          B.D. COMMANDER

nc                                                                  COL, AR

                                                                      Commanding

Figure A-9-3

Example of Article 32 IO Appointment Letter
AETV-THH                                                                                           Date

MEMORANDUM FOR OSJA, 1st Armored Division, ATTN:  Legal Administrator

SUBJECT:  Request for Fund Certification Authorization 

1.  Request a Fund Certification Authorization document be issued in the case of United States v. ____________________________.

2.  The following information is provided:


a.  Name, rank/title, and SSN of witness:


b.  Civilian witnesses are entitled to a $30 per day witness attendance fee.  This witness (is) (is not) entitled to this fee.


c.  Address of witness:


d.  Travel from _______________________ to ____________________.


e.  Witness will proceed on or about _______________________.


f.  Witness is required for ____________ day(s).


g.  Mode of transportation is ___________________________.


h.  Government mess (is) (is not) available.


i.  Government billeting (is) (is not) available.


j.  Witness is required for (GCM) (BCD) (Article 32).


k.  The trial counsel for this case is ______________________.

l.  The trial counsel telephone number is _______________________.

                                                                      ____________________________

                                                                      CPT/MAJ, JA

                                                                      Trial Counsel

Figure A-10-1

Example of Request for Witness Fund Certification Authorization

AETV-THH-A 








(DATE)

MEMORANDUM FOR AC of S, Resource Management Division

SUBJECT:  Request for Fund Certification Authorization

Request a FCA be issued for the above case.







     LENNOX A. CHANCE







     CW3, USA

     Legal Administrator

Figure A-10-2

Example of Request for Witness Fund Certification Authorization

FORMAT FOR CERTIFICATE OF PROVIDENCE INQUIRY

UNITED STATES



)







)

             vs.




)
CERTIFICATE OF PROVIDENCE







)

        INQUIRY







)







)







)







)

I, ______________________________, the summary court in the above-styled case, certify that:

I have advised the accused that he/she* was legally entitled to plead not guilty, even if he/she* believed that he/she* was guilty, and thus place upon the U.S. government the burden of proving his/her* guilt beyond a reasonable doubt.  I explained that I would not accept his/her* plea of guilty unless he/she* understood its meaning and effect.  I explained to him/her* that a plea of guilty is equivalent to a conviction and is the strongest form of proof known to the law and, on his/her* plea alone, without receiving any evidence, I could find him/her* guilty of the offense(s) to which he/she* pleaded guilty.

I advised him/her* that by his/her* plea of guilty he/she* waived his/her* right against self-incrimination and the right to be confronted by and cross-examine any witnesses against him/her*.  I asked him/her* if he/she* understood these rights and realized that, by pleading guilty, he/she* no longer had these rights.

I listed for the accused the elements of each offense to which he/she* was pleading guilty and asked him/her* if he/she* understood these elements and if he/she* had any questions concerning them.  I then discussed personally with the accused his/her* version of what happened, what he/she* did or did not do (and what he/she* intended to do), and directed questions to him/her to ensure that the accused's acts and omissions encompassed each and every element of those offense(s) to which he/she* pleaded guilty.  I stated the maximum punishment I could impose and asked the accused whether he/she* had any questions concerning the possible sentence.

The accused indicated that he/she* understood the elements of the offense(s); understood his/her* plea of guilty; and understood that the plea of guilty waived his/her* right against self-incrimination, his/her right to trial of the facts by the court-martial, and his/her* right to be confronted by and to cross-examine the witnesses against him/her*.  The accused's admissions encompassed every element of the offense(s) to which the plea of guilty related.  The accused 

stated that he/she* understood the maximum sentence that I was authorized to impose.  I found the plea of guilty to be voluntary and made with full knowledge of its meaning and effect.  I 
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further specifically found that the accused knowingly, intelligently, and consciously waived his/her right against self-incrimination, to a trial by the facts by a court-martial, and to be confronted by and to cross-examine the witnesses against him/her*.  Accordingly, I found the plea to be provident and accepted it.

____________________________________________________________________________

Name, Rank, and Branch of Summary Court

Date

Signature

*Use only the appropriate pronoun.
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UNIFORM SYSTEM FOR PAYMENT OF CIVILIAN WITNESSES FROM THE UNITED STATES WHO TESTIFY IN COURTS-MARTIAL IN 1AD

1.  Although the responsibility for the proper treatment of witnesses is that of the trial counsel, a legal NCO or legal administrator should be used as a point of contact (POC) for processing witnesses. 

2.  When the determination has been made that a civilian witness residing in the U.S., and not a U.S. Government employee, will be called to testify, the following steps will be taken.


a.  The trial counsel will take timely and appropriate action to provide for the attendance of witnesses for both the prosecution and the defense IAW the MCM.


b.  A fund cite will be obtained from the Legal Administrator, Wiesbaden Legal Center.


c.  A request for the witness to appear will be submitted in writing through the Chief, Military Justice, to the Clerk of Court, U.S. Army Judiciary (JALS-CCS), Falls Church, VA  22041-5013; or by electronic mail to the CUSAJUDICIARY FALLS CHURCH VA//JALS-CCS//.  The request will contain the information set out in AR 27-10 , subparagraph 18-16.1b.  The request must be submitted at least 14 days in advance of the date the witness must embark from the U.S.


d.  A copy of a witness information sheet will be mailed to the witness.  The format is on pages A-13-1 through A-13-2.


e.  Communication by telephone, to keep the witness informed and to minimize potential problems, is encouraged.


f.  After US Army Legal Services Agency issues the invitational travel order and notifies the jurisdiction  of the estimated time of arrival, the requesting trial counsel will make arrangements for local transportation and lodging for the witness.


g.  When the witness arrives, the requesting trial counsel will review the information sheet with the witness, ensuring that the witness is familiar with payable fees and allowances and with payment procedures.


h.  The requesting SJA will prepare Standard Forms 1156 (Public Voucher for Fees and Mileage of Witnesses) and 1157 (Claim for Witness Attendance Fees, Travel and Miscellaneous Expenses) IAW AR 37-106.
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(1)  The vouchers covering expenses authorized by AR 37-106, chapter 13, will be submitted to the finance and accounting office which normally services the installation where the court is convened, even if the expenses are incurred or allowances accrued after the witness leaves the jurisdiction (AR 37-106, subpara 13-72e).

(2)  Witnesses can receive advance payment of total travel allowances and attendance fees equal to a 1-day entitlement (AR 37-106, subpara 13-73b).  All other fees and allowances will be paid only as accrued.



(3)  Witnesses should be paid all legitimate expenses, fees, and allowances incurred before leaving the overseas jurisdiction.



(a)  The class A agent may draw funds for the payment of the witness, or the witness may be escorted to the finance and accounting office before leaving the jurisdiction.



(b)  A witness may leave the courtroom area to go to the finance and accounting office after testifying, but may be permanently excused only after coordination with the trial counsel.



(c)   The finance and accounting office should process payment immediately upon presentation of the completed vouchers.



(d)  If immediate cash payment cannot be obtained or is not desired, the vouchers should still be processed before the witness leaves the jurisdiction so that payment by check can be made.



(4)  Final settlement for unanticipated expenses incurred on the witness' return to the U.S. can be made after the witness returns to the U.S.  The claim, however, must be submitted to the finance and accounting office servicing the installation where the court is located.  The trial counsel should supply the vouchers, instructions on their completion, and an addressed envelope to return the claim to his office for final settlement by the finance and accounting office that normally services that overseas area.



(5)  If settlement has not been made or processed for payment by check before the witness leaves, the requesting trial counsel should follow up with necessary inquiries to the witness.
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WITNESS INFORMATION SHEET FOR CIVILIAN WITNESSES FROM THE UNITED STATES WHO TESTIFY IN COURTS-MARTIAL IN USAREUR
1.  This information sheet is provided for help in understanding travel entitlements in connection with an appearance as a witness.  It does not cover every possibility but is meant as a guide.  If there are any question, feel free to ask either the trial counsel or the legal specialist.  

A.  Transportation entitlements.

(1)  The United States Government will pay for travel from your home to the airport from which the flight to the USAREUR begins and, on return, for travel from the reentry airport in the U.S. to your home.  In all cases, one of the following forms of payment will be made:

a.  The U.S. Government provided its own transportation or obtains it for you from a commercial source.

b.  The U.S. Government pays you for common carrier expenses at the least expensive rate (for example, coach fare rather than first class).

c.  The U.S. Government pays you 35 cents per mile.

d.  A combination of the above types of payment is made.

Example:  If you traveled by car from home (H) to town (T), then took a bus to the city (C), then took a domestic airline to the airport (A) from which your flew to USAREUR, you would be reimbursed as follows:

Mileage from H to T at 35 cents per mile, plus the cost of the bus ticket from T to C, plus the cost of the airline from C to A.

(2)  For the flight from the airport in the U.S. to the overseas destination and back you will receive either of the following:

a.  Transportation provided by the U.S. Government; or
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b.  Payment for a commercial ticket you purchased but up to the amount the U.S. Government would have paid if it had bought the ticket (CAUTION:  You will be paid for the ticket only if the flight is on an American flag carrier).  Payment is calculated on the actual cost, not to exceed the most economical rate available.  You are free to sightsee in connection with the trip to USAREUR, but the U.S. Government cannot pay you for sightseeing costs.

(3)  Your entitlements for travel to and from the airport in USAREUR are the same as for the travel described in subparagraph G-3a(1), except that there is no requirement to fly on an American flag carrier after arriving in USAREUR.

B.  Reimbursable expenses.  You will be paid for toll charges for roads, bridges, tunnels and ferries;  for taxi fares between places of lodging and common carrier terminals; and for parking fees.  Remember to get receipts to turn in when you file the claim.

C.  Daily expenses.  You will be paid for daily expenses, such as meals, lodging, and laundry, according to U.S. Government tables, called “per diem rates,”  that are based on the local cost of living.  They vary from place to place.  When you arrive, the legal specialist or the trial counsel will explain the per diem  rates that apply to the trip.  You should keep receipts for all expenses which might be repaid. 

(1)  If you take a few extra days along the way for sightseeing, the U.S. Government can only pay per diem for the time needed to travel as if you had come and gone directly to the place of trial.

(2)  For full days at the place of trial, you will be paid per diem at the daily rate.

a.  One-half of this rate applies to lodging, so the amount payable per day will be reduced by 50 percent if you stay in U.S. Government accommodations.

b.  If U.S. Government quarters are available and suitable, your per diem rate will be reduced by 50 percent even if you choose not to stay in them.  Accordingly, it is in your best interest to check with the local trial counsel before making hotel arrangements independently.
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c.  If meals are taken in a U.S. Government dining facility, the per diem rate will be reduced by 14 percent for each meal consumed.  You do not have to eat in a U.S. government dining facility, and the per diem rate is not affected if meals are not taken there, even if there is a U.S. Government dining facility available.,

                      D. Witness fees.  You will be paid a witness fee of $_____ per day for each day of attendance.

2.  Before leaving the U.S., you can be paid certain travel allowances and the witness fee for 1 day.  Help in receiving payment is available from the USALSA in Falls Church, VA, and a representative of that agency will contact you.  Only if you pay expenses or are owed fees and allowances, can you receive any other payments.  Because of this fact, you should carry with you enough funds to cover expenses until payment is made.

3.  Before you leave this command, the servicing JA office will prepare the necessary paperwork for filing your claim for expenses.  You will be paid for all expenses due up to the point of departure.  In addition, if no advance payment for travel has been received, the SHA will but the plane ticket for the return flight and pay 35 cents per mile between the port of entry and the location where you began travel.  Claims for the additional cost of commercial transportation can be made after the end of travel.  You may, of course, decide to return at your expense and file a claim later, but the payment limits outlined in paragraphs 1 through 3 will apply.

4.  Under AR 37-106, claims for expenses will be submitted to the finance and accounting office that services the installation where the case is tried.  In this case, the servicing finance and accounting office is _____________.  Any claim for extra expenses during the trip home, for which payment was not received, must be sent to that office for payment.  When submitting such claims, please send the trial counsel the paperwork.  The trial counsel will process the claim for payment by check as soon as possible.  For future reference, the address is as follows:

___________________________


___________________________


___________________________


___________________________


5.  This command sincerely appreciates your attendance at this trial. If there are any questions concerning payment or any problems, please see the trial counsel so that any questions or problems may be resolved before departure from USAREUR.
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APPENDIX B

TABLE OF PROCESSING GOALS:  TIME BY TYPE OF COURT-MARTIAL

Allowable
Total
1.  Summary Courts-Martial.




No. of Days
Days


a.  Restraint or preferral (whichever is earlier) 

to referral







3
    3


b.  Referral to date of trial





7
    10


c.  Completion of trial to action by SCMCA


17*
    27


d.  Action by SCMCA to receipt of record by OSJA

3
    30

*  The accused is entitled to submit written matters to the SCMCA within 7 days after sentence is announced; accordingly, the SCMCA may take no action within this period unless the accused waives, in writing, the right to submit matters.  The accused may request an extension of up to 10 additional days to submit clemency matters.

2.  Special Courts-Martial (not empowered to adjudge a BCD).

a.  Restraint or preferral (whichever 

is earlier) to referral






5
    5


b.  Referral to date of trial





6
    11


c.  Completion of trial to authenticated record of trial

10
    21


d.  Authenticated of record to action by SPCMCA

10*
    31


e.  Action to publication of promulgating order


2
    33


f.  Publication to receipt of record by OSJA


2
    35

*  The accused is entitled to submit written matters to the SPCMCA within 10 days after being served with a copy of the authenticated record of trial.  This period may, for good cause, be extended for an additional 20 days.  The SPCMCA may take no action within the 10-day period or the additional 20-day period, if applicable, unless the accused waives in writing the right to submit matters.
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TABLE OF PROCESSING GOALS:  TIME BY TYPE OF COURT-MARTIAL (CONT)

Allowable
Total
No. of Days
Days

3.  Special Courts-Martial empowered to adjudge a BCD.


a.  Restraint or preferral to delivery of Cdr 

endorsement to SCMCA





1
    1


b.  SCMCA Endorsement to SPCMCA



1
    2


c.  SPCMCA Endorsement to OSJA



3
    5


d.  Referral by GCMCA





10
    15


e.  Service on Accused





2
    17


f.  Trial Date (Set by the Judiciary)



--
    --

4.  General Courts-Martial.


a.  Restraint or preferral to SPCMCA appointment 

of Art. 32 investigating officer (IO)




4
    4


b.  Appointment of IO to Art. 32 hearing



6*
    10


c.  Art. 32 hearing to completion and submission 

of report to SPCMCA





7
    17


d.  SPCMCA endorsement to OSJA



6
    23**


e.  Referral by GCMCA





10
    33


f.  Service on Accused





2
    35


g.  Trial Date (Set by the Judiciary)



--
    --

* It is critical that the IO set an early hearing date.

** Written requests for delay approved by the SPCMCA in writing may be deducted from the times indicated.
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NOTE:  The foregoing guidelines do not relieve commanders of the requirement of Article 33, UCMJ, that requires “(w)hen a person is held for trial by general court-martial the commanding officer shall, within eight days after the accused is ordered into arrest or pre-trial confinement, if practicable, forward the charges, together with the investigation and allied papers, to the officer exercising general court-martial jurisdiction.  If that is not practicable, he shall report in writing to that officer the reason for delay.”
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